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Supreme Court Pronounces on Teachers’ Loyalty Issue 


The decision of the U. S. Supreme Court, handed down 
on March 3, upholding New York State’s Feinberg Law 
brings again to the fore the momentous issue of loy- 
alty regulations in relation to academic freedom. Justice 
Minton, speaking for a majority of six, unequivocally 
affirmed the state’s concern in the educative process and 
its responsibility to preserve the integrity of its schools. 
“That the school authorities have the right and the duty 
to screen the officials, teachers, and employes as to their 
fitness to maintain the integrity of the schools as a part of 
ordered society, cannot be doubted. One’s associates, past 
and present, as well as one’s conduct, may properly be con- 
sidered in determining fitness and loyalty. From time im- 
memorial, one’s reputation has been determined in part 
by the company he keeps. In the employment of officials 
and teachers of the school system, the state may very prop- 
erly inquire into the company they keep, and we know of 
no rule, constitutional or otherwise, that prevents the state, 
when determining the fitness and loyalty of such persons, 
from considering the organizations and persons with whom 
they associate.” 

The ruling opinion also stresses the difference between 
the rights of citizens to freedom of thought and expres- 
sion, on the one hand, and the alleged right to be em- 
ployed as teachers of the nation’s youth, on the other. “If 
they do not choose to work on such terms, they are at lib- 
erty to retain their beliefs and associations and go else- 
where. Has the state thus deprived them of any right 
to free speech or assembly? We think not. Such persons 
are or may be denied, under the statutes in question, the 
privilege of working for the school system of the State 
of New York because first, of their advocacy of the over- 
throw of the government by force or violence, or secondly, 
by unexplained membership in an organization found by 
the school authorities, after notice and hearing, to teach 
and advocate the overthrow of the government by force or 
violence, and known by such persons to have such pur- 
pose.” 

The Feinberg Law was passed in 1949 but has been 
inoperative because the Supreme Court of New York, 
Kings County, held it and the rules adopted pursuant to it 
to be violative of the Due Process Clause of the Four- 
teenth Amendment, and so enjoined its enforcement. The 
Appellate Division of the State Supreme Court reversed 
the court below and the Court of Appeals, New York’s 
highest court, sustained the Appellate Division. The case 
went on appeal to the U. S. Supreme Court. 

The Feinberg Law added a section to the Education 


Law of the State whose purpose was to “implement” anti- 
subversive provisions in that law and in the Civil Service 
Law. By its provisions the Board of Regents is directed 
to “adopt, promulgate, and enforce rules and regulations 
for the disqualification or removal of superintendents of 
schools, teachers or employes in the public schools in any 
city or school district of the state” who are guilty of “trea- 
sonable or seditious” utterances or acts while holding their 
positions. Also the Board is required to “make a listing 
of organizations which it finds to be subversive in that they 
advocate, advise, teach or embrace the doctrine that the 
government of the United States or of any state or of any 
political subdivision thereof shall be overthrown or over- 
turned by force, violence or any unlawful means, or that 
they advocate, advise, teach or embrace the duty, necessity 
or propriety of adopting any such doctrine”—as these prac- 
tices are set forth in the Civil Service Law. This is to be 
done “after inquiry, and after such notice as may be ap- 
propriate.” 


Justice Douglas, Dissenting 


The dissent of Justice Douglas (concurred in by Justice 
Black) is in the nature of a tract on civil liberty. “I have 
not been able,” he wrote, “to accept the recent doctrine 
that a citizen who enters the public service can be forced 
to sacrifice his civil rights. I cannot for example find in 
our constitutional scheme the power of a state to place its 
employes in the category of second class citizens by deny- 
ing them freedom of thought and expression.” The Fein- 
berg Law he sees as an instrument of censorship, embody- 
ing the principle of “guilt by association.” The authorized 
proceedings for determining loyalty or disloyalty he thinks 
inadequately safeguarded from becoming a “witch hunt.” 
“Youthful indiscretions, mistaken causes, misguided en- 
thusiasms—all long forgotten—become the ghosts of a har- 
rowing present.” “The principals become detectives; the 
students, the parents, the community become informers.” 
“What happens under this law is typical of what happens 
in a police state.” “Fear stalks the classroom. The teacher 
is no longer a stimulant to adventurous thinking ; she be- 
comes instead a pipe line for safe and sound information.” 
In a word, the Feinberg Law can be sustained only when 
“we forget the teaching of the First Amendment.” 


Justice Black, Dissenting 


Although agreeing fully with Justice Douglas’ opinion 
Justice Black adds a few sentences of his own. Basically 
these laws rest on the belief that government should super- 
vise and limit the flow of ideas into the minds of men.” 
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Quite opposite to this is the theory embodied in the First 
Amendment, resting on “the belief that government should 
leave the mind and spirit of man absolutely free.” Accord- 
ing to this American doctrine, “public officials cannot be 
constitutionally vested with powers to select the ideas peo- 
ple can think about, censor the public views they can ex- 
press, or choose the persons or groups people can associ- 
ate with.” 
Justice Frankfurter, Dissenting 


An entirely different line is taken by Justice Frankfur- 
ter, who disapproves of the Court's entertaining the appeal 
in this case. And this for two reasons. First, he contends, 
“\Ve are asked to adjudicate claims against its constitu- 
tionality before the scheme has been put into operation, 
before the limits that it imposes upon free inquiry and as- 
sociation, the scope of scrutiny that it sanctions, and the 
procedural safeguards that will be found to be implied 
for its enforcement have been authoritatively defined. I 
think we should adhere to the teaching of this Court's his- 
tory to avoid constitutional adjudications on merely ab- 
stract or speculative issues and to base them on the con- 
creteness afforded by an actual, present, defined contro- 
versy, appropriate for judicial judgment, between adversa- 
ries immediately affected by it. In accordance with the 
settled limits upon our jurisdiction I would dismiss this 
appeal.” 

Secondly, there is the question of the “standing” before 
the Court of the appellants. Eight in number, they all 
claimed standing in the initiial action as municipal taxpay- 
ers and therefore entitled to bring suit for the purpose of 
enjoining waste of funds. The State of New York, says 
Justice Frankfurter, is free to determine procedure in its 
own courts on such an issue, but the U. S. Supreme Court 
also has its policy. “‘We cannot entertain . . . a constitu- 
tional claim at the the instance of one whose interest has 
no material signficance and is undifferentiated from the 
mass of his fellow citizens. ... This is not a ‘pocketbook 
action.” As taxpayer these plaintiffs cannot possibly be 
affected one way or the other by any disposition of this 
case, and they make no such claim.” 

We shall point out in a later issue the bearing of this 
principle on legal questions of special interest to the 
churches. We must note here, however, Justice Frank- 
furter’s further argument disposing of more plausible 
claims. 

Six of the eight plaintiffs claimed standing before the 
court not only as taxpayers but on additional grounds. 
Two were parents; four were teachers. Like the trial 
court, Justice Frankfurter finds “inconsequential” the 
parents’ claim. “Parents may dislike to have children 
educated in a school system where teachers feel restrained 
by unconstitutional limitations on their freedom. But it is 
like catching butterflies without a net to try to find a legal 
interest, indispensable for our jurisdiction, in a parent’s 
desire to have his child educated in schools free from 
such restrictions. The hurt to parents’ sensibilities is too 
tenuous or the inroad upon rightful claims to public edu- 
cation too argumentative to serve as the earthy stuff re- 
quired for a legal right judicially enforceable.” 

As for the interest of the remaining four appellants 
as teachers, Justice Frankfurter again agrees with the 
trial court in holding that the point was settled adversely 
to them by United Public Workers v. Mitchell. “There in- 
dividual government employes sought to enjoin the pro- 
visions of the Hatch Act forbidding government employes 
to take active part in politics. The complaint contained 
detailed recitals of the desire, intent and specific steps 


short of violation on the part of plaintiffs to engage in 
the prohibited activities... . There as here the law was 
attacked as violating constitutional guaranties of freedom 
of speech. We found jurisdiction wanting to decide the 
issue except as to one plaintiff whose conduct had already 
violated the applicable standards.” The allegations in the 
present case “fall short,” Justice Frankfurter declares, 
even of those found insufficient in the Mitchell case. 


The Heart of the Matter 


The lay reader is likely to feel that the terse sentences 
in the ruling opinion and in the sharp dissents of Justices 
Douglas and Black oversimplify the issue as it actually 
arises in a typical community situation. From this angle, 
one passage in the Frankfurter opinion is highly sigmii- 
cant: “This case proves anew the wisdom of rigorous ad- 
herence to the prerequisites for pronouncement by this 
Court on matters of constitutional law. The absence in 
these plaintiffs of the immediacy and solidity of interest 
necessary to support jurisdiction is reflected in the atmo- 
sphere of abstraction and ambiguity in which the consti- 
tutional issues are presented. The broad, generalized 
claims urged at the bar touch the deepest interests of a 
democratic society: its right to self-preservation and ample 
scope for the individual’s freedom, especially the teacher’s 
freedom of thought, inquiry and expression. No problem 
of a free society is probably more difficult than the recon- 
ciliation or accommodation of these too often conflicting 
interests.” 

Justice Frankfurter then points out that under a set of 
rules formulated by the late Justice Brandeis the Supreme 
Court has avoided ruling on many questions pressed upon 
it. As the present case presents itself, “we can have no 
guide other than our own notions—however uncritically 
extra-judicial—of the real bearing of the New York ar- 
rangement on the freedom of thought and activity, and 
especially on the feeling of such freedom, which are, as I 
suppose no one would deny, part of the necessary profes- 
sional equipment of teachers in a free society. The scheme 
for protecting the school system from being made the in- 
strument of purposes other than a school system should 
serve in a free society—certainly a concern within the con- 
stitutional powers of a state—bristles with ambiguities 
which must enter into any constitutional decision we may 
make.” 

The ruling opinion points out that the appellants con- 
tend that the section of the Education Law implemented 
by the Feinberg law is “unconstitutionally vague.” But, 
says the Court, “The question is not before us. We will 
not pass upon the constitutionality of a state statute before 
the state courts have had an opportunity to do so.” 

It may be permissible to draw the inference that of the 
two essential values at stake in this case the majority of 
the Court has been preoccupied with the need of safeguard- 
ing our democratic school system; Justices Douglas and 
Black with the equally authentic claim of personal liberty 
at the adult level; Justice Frankfurter with the difficult. 
tedious, often baffling, but necessary process of balancing 
against each other socially valid claims which in a demo- 
cratic society remain always in tension, always in some 
sense opposing each other. This is what makes the demo- 
cratic way of life as difficult as it is superior. 


Church in India Facing Crisis 


Sober words were spoken to the Synod of the Church 
of South India at its meeting in Januarv by the Moderator. 
“In India and in Ceylon,” he said, as reported in the 
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British Weekly for January 17, “Christians form a small 
minority of the population. The state is professedly secu- 
lar ; vet more and more it is realized that the problems that 
face us cannot be solved without a higher standard of pub- 
lic duty, a greater unselfishness, a rising about the dividing 
facts of community, caste and class to a sense of real 
brotherhood.” 

The Moderator went on to stress the necessity that the 
Church of South India be prepared, in the face of an 
uncertain future, to stand on its own feet both financially 
and in terms of leadership. 

“\We need first to realize,” he warned, “how dangerously 
the Church in South India today is dependent upon funds 
over which it has no control, whether they be funds from 
abroad or funds given by the government. But we need 
also to consider how much of our pastoral machinery 
would collapse if, as may well happen, the government de- 
cided to take over all elementary education. Over large 
areas we have allowed the village teacher, the bulk of 
whose salary is provided by government grants, to fill a 
place in the life of the village church for which we have 
no alternative provision. Not only so: the economic life 
of the Christian community in many places would be dis- 
located if it became necessary to close down high schools, 
colleges and hospitals which at present could not be con- 
tinued if the government withdrew its financial assistance. 

“That is not all. The total amount of money which is 
still coming from Great Britain, Europe, U. S. A., Aus- 
tralia and New Zealand to assist the work of the C. S. I. is 
very large. We need to face much more seriously than 
most of us have done that the resources of many of the 
mission boards in the West are greatly reduced and drastic 
cuts have already been made and will increasingly be made 
in the future. 

“The matter is not only of finance. The absence of In- 
dian leadership is very dangerous. A church so dependent 
on foreign or government money and on foreign leadership 
is a very vulnerable church in the world today. A church 
with leaders largely drawn from those who are not nation- 
als of the country is inevitably handicapped in giving a 
vigorous lead in political, social and economic affairs. 
Those who are in India as guests and under permission 
of the government are not free to speak and act as In- 
dians can do. I would most seriously urge that every 
diocese examine its work in order to ensure two things 
within a period of five years. First, we must decide what 
work is absolutely essential for the continued existence 
of the Church and so plan that before the end of five years 
we have sufficient local resources available to keep that 
essential work in being. It will not be easy. It will mean 
courageous dealing with vested interests. But I believe 
that it is essential. 

“That leads naturally to the second of my two points, 
the necessity of leadership native to the soil of India. Is 
it too much to ask this Synod to express its considered 
judgment that from now on no foreigner should be elected 
as a bishop or appointed to any other position of financial 
responsibility such as the headship of an educational insti- 
tution or hospital unless there has been the most serious 
examination of the resources not merely of one area but of 
the whole C. S. I. in Indian men and women. Further, I 
would suggest that, where there are foreigners in such 
positions and there seems good reason for their remaining 
in these posts until the completion of their service in 
C. S. I., it should be our policy to select those who will 
succeed them now and to ensure that these Indian coad- 
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jutors are so made aware of all the responsibilities of the 
work that they will one day have to do that they could, if 
an emergency arose, take over at once and without disturb- 
ance. Only thus can we make certain that the Church of 
South India can continue even if, because of conditions 
in the West or because of a change of government here, 
foreign money and foreign personnel are cut off from us. 
This may seem to be alarmist. I believe that it is ele- 
mentary common sense and, whatever may happen in the 
next few years, a policy of vital importance for the growth 
of the Church in these parts.” 


Community Welfare Organization 


More than 100 years ago De Tocqueville noted the 
American tendency to create organizations to solve com- 
munity problems. It has not waned over the years. Nearly 
every community has a network of agencies for doing 
things that may be called social services. Some are gov- 
ernmental, others voluntary. Some of the voluntary agen- 
cies are formal and institutional, others informal or tem- 
porary. Some are limited partially or wholly to a certain 
religious or racial or other special membership; others 
have membership limited only by interest in the purpose 
of the agency. The increasing social concern for the wel- 
fare of people has found expression in an unparalleled 
growth of welfare services, public and private. The effec- 
tive coordination of them is a current problem. 

A new book! devoted to a survey of community services 
and ways of organizing and coordinating them is the work 
of Ray Johns, who was national director of operations 
for the U.S.O. in the last war and is now general secre- 
tary of the Boston YMCA, and David F. De Marche, who 
also has had wide experience in community organization. 
Robert H. MacRae, executive director of the Welfare 
Council of Metropolitan Chicago, provided an introduc- 
tion. The “special focus” of the book is on “the partici- 
pation of all agencies in the planning and organization 
of community social welfare services.” 


The first chapters are devoted to analysis of the nature 
of community life, the setting in which organization for 
social welfare must be effected, and ways of acquiring 
an understanding of a community. The many types of so- 
cial welfare services, private and public, are discussed ; 
then the scope and nature of organization of them as more 
or less interdependent community agencies. Both struc- 
ture and process are analyzed. Then the authors describe 
various types of local interagency relationships, as found 
in a study of some 60 communities. They add a chapter 
on “some guiding principles,” and another on “frontiers 
in community organization.” 


The “frontiers” they discuss include “more effective 
planning through community councils,” expanding services 
for the aged, “extension of services to underserved rural 
areas,” mental hygiene services (with application to vari- 
ous human relationships), division of labor between public 
and private agencies, and improvement of federated financ- 
ing methods. 


“The Clergy in Civil Defense” 


One of a series of administrative guides prepared by 
the Federal Civil Defense Administration, Washington, is 
published in pamphlet form under the title above. (U. S. 


LCommunity Organisation and Agency Responsibility. By Ray 
Johns and David F. De Marche. New York, Association Press, 
1951. $3.75. 
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Government Printing Office, 10 cents a copy.) It was 
“prepared to assist those concerned with the planning, or- 
ganization, staffing, and operation of civil defense activi- 
ties.” It was “produced under the supervision of the Fed- 
eral Civil Defense Administration’s Religious Advisory 
Committee.” It is stated in the Introduction that the guide 
is published in order to “indicate to the clergy of all 
faiths their place and function in nation-wide planning 
for civil defense. . .. The general pattern for the opera- 
tional services of the clergy outlined in this manual is a 
standard model for civil defense planning at state and local 
levels which can readily be adapted to specific local needs 
and prevailing practices in any community.” 

Among other paragraphs in the Introduction are the 
following : 

“The leaders of organized religion in the United States 
are well aware of the tensions and uncertainties of the 
times. The threat to our national security is very real. 
Planning against possible disaster does not mean that war 
is inevitable, but not to plan against it would be negligent 
folly. The clergy and religious organizations of the coun- 
try have a definite responsibility to participate actively in 
such planning and should have a comprehensive and or- 
ganized role in civil defense in their communities. 

“While the spiritual resources of organized religion 
must be considered in relation to the entire defense effort, 
the maintenance of the normal offices and practice of re- 
ligion will promote security and spiritual composure for 
inembers of the different faiths in the present period of 
tension. Interrelationships and loyalties within religious 
groups provide stability and purpose for living in time of 
emotional stress and uncertainties. 

“Worship, preaching, religious rites, and the activities 
of religious groups are especially helpful in preventing 
panic. In time of atomic or other attack upon the nation, 
the demand upon the religious resources of the country 
would be unprecedented. The ministry of religious insti- 
tutions and bodies would be vital in helping families and 
individuals to return to normal living following an enemy 
attack, thus strengthening the home front to carry on un- 
til victory is achieved.” 


Specific Proposals 


Among statements under considerations of functions 
and resonsibilities of organized religion, and the clergy 
specifically, are the following : 

“The religious advisory committee proposes that opera- 
tional services of the clergy be organized in each local 
civil defense organization. 

“To provide these services with a high degree of mo- 
hility and effectiveness, it is recommended that the local 
civil defense director undertake to make available such 
facilities—transportation, communications, etc—as are 
necessary for their specialized operational services. 

“All duly ordained, commissioned, or licensed min- 
isters of religion and those registered with a religious 
body who are regularly engaged in the exercise of their 
ministry should be eligible for participation in such serv- 
ices. (Exercise of ministry in this case should be defined 
as the regular performance of sacerdotal or pastoral func- 
tions, including marriages and burials, in a congregation 
or for a religious institution.) In addition to the above, 
eligibility may be extended at the discretion of local au- 
thority to laymen certified by their religious groups as 
qualified for the operational services of the clergy. 

“It is recommended that the Governor of each state or 
the state civil defense director appoint a religious advisory 


committee, patterned on the National Religious Advisory 
Committee to the Federal Civil Defense Administra- 
tion.... 

“The representative of the religious groups on the 
state civil defense staff should be directly responsible to 
the state civil defense director. The representative's au- 
thority should be defined by the state civil defense direc- 
tor, in consultation with the state religious advisory com- 
mittee. 


“Further, the National Religious Advisory Committee 
should be available for consultation with, and assistance 
to, the state religious advisory committees. 


“Operational services should be organized in accord- 
ance with the local situation and a religious executive com- 
mittee set up to represent the interests of the various re- 
ligious groups participating in local operational services 
of the clergy. It is suggested further that each executive 
committee appoint a chairman from its number who will 
act as the representative of the clergy on or for the local 
civil defense advisory council. The chairmanship of the 
executive committee should be held in rotation for pe- 
riods to be determined by the committee. 


“The executive committee should designate a represen- 
tative (or its chairman) to act in behalf of the clergy on 
the local civil defense staff. The representative of the re- 
ligious executive committee on the local civil defense staff 
should be designated ‘Chief, Clergy Operational Services.’ 

“The chief, clergy operational services, should be re- 
sponsible directly to the local civil defense director and 
his authority defined by the director in consultation with 
the executive committee. 


“Subject to limitations of ecclesiastical jurisdiction or 
authority, each person participating in the organization 
and planning of operational services of the clergy should 
make himself available for service within his area, or in 
any other area, as directed by his local chief, clergy op- 
erational services, or the chief of the area in which he 
finds himself at a time of emergency. ... 


“Civil defense in a democratic society is the responsi- 
bility of all whose freedoms are guaranteed and protected 
by the Constitution. Every clergyman should inform him- 
self of local civil defense plans and acquaint himself with 
the local civil defense leaders. In many communities the 
local civil defense organization will have already enlisted 
the active cooperation of the clergy and more and more 
communities may be expected to do so.... 

“The character and scope of participation of the clergy 
and religious groups in civil defense will depend on con- 
ditions, attitudes, and needs of local communities. Clergy 
in smaller communities remote from target areas have as 
much responsibility in the civil defense effort as the clergy 
in large metropolitan communities.” 


“Innocents Abroad” 


We are indebted to that charming little publication, 
The Pleasures of Publishing, Columbia University Press, 
February issue, for the following: 

“There’s a story about an American tourist who was 
traveling abroad for the first time. Entering England, he 
was confronted by two passageways, one marked ‘British 
Subjects,’ the other ‘Foreigners.’ He promptly headed 
for the first one. When he showed his American passport, 
a guard politely informed him that he would have to en- 
ter the other way. ‘But I’m no foreigner,’ the exasperated 
tourist replied, ‘I’m an American.’ ” 


Printed in U.S.A, 333 
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